
 

 

 
Democratic Services   

Guildhall, High Street, Bath BA1 5AW   

Telephone: (01225) 477000 main switchboard   

Direct Lines - Tel: 01225 - 394414  Date: 23 July 2015 

Web-site - http://www.bathnes.gov.uk E-mail: Democratic_services@bathnes.gov.uk 

 
 
To: All Members of the Regulatory (Access) Committee 

 
Councillor Liz Richardson (Chairman) 
Councillor Karen Warrington 
Councillor Geoff Ward 
Councillor Douglas Deacon 

 
Chief Executive and other appropriate officers  
Press and Public  

 
 
Dear Member 
 
Regulatory (Access) Committee: Thursday, 30th July, 2015  
 
You are invited to attend a meeting of the Regulatory (Access) Committee, to be held on 
Thursday, 30th July, 2015 at 10.00am in the Community Space, Keynsham - Market Walk, 
Keynsham. 
 
The agenda is set out overleaf. 
 
Yours sincerely 
 
 
 

 
 
 
 
David Taylor 
for Chief Executive 
 
 
 

If you need to access this agenda or any of the supporting reports in an alternative 
accessible format please contact Democratic Services or the relevant report author 
whose details are listed at the end of each report. 

 

This Agenda and all accompanying reports are printed on recycled paper 

 



 

 

NOTES: 
 

1. Inspection of Papers: Any person wishing to inspect minutes, reports, or a list of the 
background papers relating to any item on this Agenda should contact David Taylor who is 
available by telephoning Bath 01225 - 394414 or by calling at the Guildhall Bath (during 
normal office hours). 
 

2. Public Speaking at Meetings: The Council has a scheme to encourage the public to 
make their views known at meetings. They may make a statement relevant to what the 
meeting has power to do.  They may also present a petition or a deputation on behalf of a 
group.  Advance notice is required not less than two full working days before the meeting 
(this means that for meetings held on Wednesdays notice must be received in Democratic 
Services by 4.30pm the previous Friday)  
 

The public may also ask a question to which a written answer will be given. Questions 
must be submitted in writing to Democratic Services at least two full working days in 
advance of the meeting (this means that for meetings held on Wednesdays, notice must 
be received in Democratic Services by 4.30pm the previous Friday). If an answer cannot 
be prepared in time for the meeting it will be sent out within five days afterwards. Further 
details of the scheme can be obtained by contacting David Taylor as above. 
 

3. Details of Decisions taken at this meeting can be found in the minutes which will be 
published as soon as possible after the meeting, and also circulated with the agenda for 
the next meeting.  In the meantime details can be obtained by contacting David Taylor as 
above. 
 

Appendices to reports are available for inspection as follows:- 
 

Public Access points - Reception: Civic Centre - Keynsham, Guildhall - Bath, The Hollies 
- Midsomer Norton. Bath Central and Midsomer Norton public libraries. 
 
For Councillors and Officers papers may be inspected via Political Group Research 
Assistants and Group Rooms/Members' Rooms. 
 

4. Recording at Meetings:- 
 
The Openness of Local Government Bodies Regulations 2014 now allows filming and 
recording by anyone attending a meeting.  This is not within the Council’s control. 
 
Some of our meetings are webcast.  At the start of the meeting, the Chair will confirm if all 
or part of the meeting is to be filmed.  If you would prefer not to be filmed for the webcast, 
please make yourself known to the camera operators. 
 
To comply with the Data Protection Act 1998, we require the consent of parents or 
guardians before filming children or young people. For more information, please speak to 
the camera operator 
 
The Council will broadcast the images and sound live via the internet 
www.bathnes.gov.uk/webcast An archived recording of the proceedings will also be 
available for viewing after the meeting. The Council may also use the images/sound 
recordings on its social media site or share with other organisations, such as broadcasters. 
 

5. Attendance Register: Members should sign the Register which will be circulated at the 
meeting. 
 



 

 

6. THE APPENDED SUPPORTING DOCUMENTS ARE IDENTIFIED BY AGENDA ITEM 
NUMBER. 
 

7. Emergency Evacuation Procedure 
 

When the continuous alarm sounds, you must evacuate the building by one of the 
designated exits and proceed to the named assembly point.  The designated exits are 
sign-posted. 
 

Arrangements are in place for the safe evacuation of disabled people. 
 

 



 

 

Regulatory (Access) Committee - Thursday, 30th July, 2015 
 

at 10.00am in the Community Space, Keynsham - Market Walk, Keynsham 
 

A G E N D A 
 

1. EMERGENCY EVACUATION PROCEDURE  

 The Chairman will ask the Committee Administrator to draw attention to the 
emergency evacuation procedure as set out under Note 7 

2. APOLOGIES FOR ABSENCE AND SUBSTITUTIONS  

3. DECLARATIONS OF INTEREST  

 At this point in the meeting, declarations of interest are received from Members in any 
of the agenda items under consideration at the meeting. Members are asked to 
indicate: 

(a) The agenda item number in which they have an interest to declare; 

(b) The nature of their interest; and 

(c) Whether their interest is a disclosable pecuniary interest or other interest (as 
defined in Part 2, A and B of the Code of Conduct and Rules for Registration of 
Interests) 

Any Member who needs to clarify any matters relating to the declaration of interests is 
recommended to seek advice from the Council’s Monitoring Officer or a member of his 
staff before the meeting to expedite dealing with the item during the meeting. 

4. TO ANNOUNCE ANY URGENT BUSINESS AGREED BY THE CHAIRMAN  

5. ITEMS FROM THE PUBLIC - TO RECEIVE DEPUTATIONS, STATEMENTS, 
PETITIONS OR QUESTIONS  

 At the time of publication, no items had been submitted 

6. ITEMS FROM COUNCILLORS AND CO-OPTED MEMBERS  

 To deal with any petitions or questions from Councillors and where appropriate co-
opted members. 

7. MINUTES OF PREVIOUS MEETING - 8TH OCTOBER 2014 (Pages 7 - 8) 

8. ROBIN CANDY'S FIELDS - TOWN OR VILLAGE GREEN REGISTRATION 
APPLICATION (Pages 9 - 192) 

 To consider a recommendation to refuse this application and not register the land as a 
TVG 



 

 

9. HOLY TRINITY CHURCH - DEFINITIVE MAP MODIFICATION ORDER 
INVESTIGATION (Pages 193 - 216) 

 To consider a recommendation that a DMMO should not be made to record additional 
public rights to the south of Holy Trinity Church on the Definitive Map and Statement 
(DMS) 

 
The Committee Administrator for this meeting is David Taylor who can be contacted on  
01225 - 394414. 
 
 

Protocol for Decision-making 

 

Guidance for Members when making decisions 

When making decisions, the Cabinet/Committee must ensure it has regard only to relevant 
considerations and disregards those that are not material. 

The Cabinet/Committee must ensure that it bears in mind the following legal duties when 
making its decisions: 

 

• Equalities considerations 

• Risk Management considerations 

• Crime and Disorder considerations 

• Sustainability considerations 

• Natural Environment considerations 

• Planning Act 2008 considerations 

• Human Rights Act 1998 considerations 

• Children Act 2004 considerations 

• Public Health & Inequalities considerations 

 

Whilst it is the responsibility of the report author and the Council’s Monitoring Officer and Chief 
Financial Officer to assess the applicability of the legal requirements, decision makers should 
ensure they are satisfied that the information presented to them is consistent with and takes 
due regard of them. 
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Regulatory (Access) Committee- Wednesday, 8th October, 2014 

 

BATH AND NORTH EAST SOMERSET 
 
REGULATORY (ACCESS) COMMITTEE 
 
Wednesday, 8th October, 2014 

 
Present:–Councillors: Douglas Nicol (Chair), Douglas Deacon, Jeremy Sparks, 
Peter Edwards and Mathew Blankley  
 
 

 
30 
  

EMERGENCY EVACUATION PROCEDURE  
 
The Democratic Services Officer drew attention to the emergency evacuation 
procedure as set out on the Agenda.  

 
 

31 
  

APOLOGIES FOR ABSENCE AND SUBSTITUTIONS  
 
There were none. 
 

32 
  

DECLARATIONS OF INTEREST  
 
There were none. 

 
 

33 
  

TO ANNOUNCE ANY URGENT  BUSINESS AGREED BY THE CHAIRMAN  
 
There was none. 

 
 

34 
  

ITEMS FROM THE PUBLIC - TO RECEIVE DEPUTATIONS, STATEMENTS, 
PETITIONS OR QUESTIONS  
 
There were none. 
 

35 
  

ITEMS FROM COUNCILLORS AND CO-OPTED MEMBERS  
 
There was none. 

 
 

36 
  

MINUTES OF PREVIOUS MEETING  
 
It was RESOLVED that the minutes of the previous meeting be confirmed as a 
correct record and signed by the Chair.  
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Regulatory (Access) Committee- Wednesday, 8th October, 2014 

 

37 
  

HANDEL ROAD DMMO  
 
The Chair invited Graeme Stark (Senior Officer – Public Rights of Way) to introduce 
the item. 
 
Graeme Stark informed the Committee that in 2008 Keynsham Town Council had 
made an application for a public footpath to be recorded on Definitive Map and 
Statements behind Handel Road in Keynsham.  An investigation and consultation 
had been carried out and substantial number of User Evidence Forms (UEFs) were 
received from the public.   
 
The UEFs documented significant use of the application route between 1988 and 
2008.  There was no evidence presented that the landowner took any steps to show 
that they did not intend to dedicate the route to the public. 
 
Fifteen objections and representations had been submitted by members of the 
public.  Nine of those were objections to the application; however none of these 
objections were based on legally relevant grounds. 
 
While the Council was sympathetic to local residents’ concerns regarding safety and 
security, these were not factors which the Council can take into consideration. 
 
Graeme Stark added the evidence demonstrated that the application route had 
become a public footpath by virtue of Section 31/1 of the Highways Act 1980 and the 
DMMO should therefore be made to record the application route on the Definitive 
Map and Statements. 
 
On a motion from Councillor Mathew Blankley, second by Councillor Jeremy Sparks, 
it was unanimously RESOLVED to support officer’s recommendation to make a 
Definitive Map and Modification Order to record the Application Route, as shown by 
a broken black line on the plan contained at Appendix 1 (‘the decision plan’) and 
described in the schedule contained at Appendix 2, on the Definitive Map and 
Statements. 
 

38 
  

ANNOUNCEMENT FROM THE CHAIR  
 
The Chair asked the Committee to observe a minute of silence in the mark of respect 
for David Waterstone, who was the Chair of the Joint Local Access Forum and local 
representative of the Ramblers’ Association.  
 
 
 

The meeting ended at 10.35 am  
 

Chair(person)  

 
Date Confirmed and Signed  

 
Prepared by Democratic Services 
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Bath & North East Somerset Council 
 

MEETING: Regulatory (Access) Committee 

MEETING 
DATE: 

30th July 2015 

TITLE: Robin Candy’s Fields TVG Registration Application 

WARD: High Littleton 

AN OPEN PUBLIC ITEM  

List of attachments to this report: 

Appendix 1 – Plan of land to which the Application relates 

Appendix 2 – Application 

Appendix 3 – Objection to the Application  

Appendix 4 – Applicants’ response to the Objection 

Appendix 5 – Inspector’s Report 

Appendix 6 – Applicants’ comments on the Inspector’s Report 

Appendix 7 – Objector’s comments on the Inspector’s Report 

 
 

1. THE ISSUE 

1.1 An Application has been received by Bath and North East Somerset Council in its 
capacity as Commons Registration Authority (“the Authority”) to register land known 
as Robin Candy’s Fields in High Littleton as a Town or Village Green (“TVG”).  The 
Application was advertised and an objection was received against registration. 

1.2 An independent expert was instructed by the Authority to advise the Authority as to 
whether or not Robin Candy’s Fields should be registered as TVG. 

 

2. RECOMMENDATION 

2.1 The Regulatory (Access) Committee (“the Committee”) is recommended to refuse 
the application and not register the land cross-hatched in blue on the plan attached 
at Appendix 1 (“the Plan”) as a TVG. 

 

3. FINANCIAL IMPLICATIONS 

3.1 The potential financial implications of the land being successfully registered are not 
a legally relevant consideration in the determination of the Application.  The costs 
associated with making any TVG and any further public inquiry or hearing would be 
met from existing budgets.   

Agenda Item 8
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4. THE REPORT 

4.1 Application. On 19 July 2013, Mark F. Collins, Jane E. Leech, Rachel Tidcombe 
and Leonard W. Sheen (“the Applicants”) applied under section 15 of the Commons 
Act 2006 (“the 2006 Act”) to register land known as ‘Robin Candy’s Fields’ as a 
TVG.   

4.2 The Application, excluding the supporting evidence which is available upon request, 
is contained at Appendix 2.  The Application was made on the basis that the land 
qualifies for registration by virtue of section 15(2) of the 2006 Act, namely that; 

“�a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful sports and 
pastimes on the land for a period of at least 20 years; and they continue to do 
so at the time of the application”. 

4.3 The land to which the Application was made is cross-hatched blue on the plan 
contained at Appendix 1.  The land is owned by J. E. Sheppard & Sons (Sawmills) 
and at the time the Application was made was tenanted by Mr Robin Candy, who is 
now deceased.  The land to which the Application relates is hereafter referred to as 
the “Application Land”.  The Authority has a statutory duty under the 2006 Act to 
consider and dispose of the Application.  

4.4 Advertising.  On 25 July 2013, the Application was advertised by placing a notice 
in the Midsomer Norton, Radstock & District Journal and on the Authority’s website 
and serving notice on all interested parties including the landowner and tenant, the 
ward members and Applicant. Additionally, notices were placed at eight 
conspicuous locations around the Application Land and maintained on site until 11 
September 2013.  The Authority received an objection, made on behalf of J. E. 
Sheppard & Sons (Sawmills), against the Application Land being registered as TVG 
(Appendix 3). 

4.5 On 9 September 2013, the Objection was forwarded to the Applicants to give them 
an opportunity to respond to the points raised.  On 30 September 2013, the 
Applicants responded to the Objection and challenged each of the points raised 
(see Appendix 4).  On 9 October 2013, Officers of the Authority made an 
assessment of the Application, the Objection and the Applicants’ response to the 
Objection.  It was concluded that there remained significant points of dispute 
between the Applicants and Objector and it was therefore decided that an 
independent expert should be instructed to provide advice to the Authority as to 
how to proceed with the Application. 

4.6 Public Inquiry.  The Authority subsequently instructed Mr Martin Edwards (“the 
Inspector”), initially of 39 Essex Street and subsequently of Cornerstone Barristers, 
who is a barrister and an independent expert in TVGs.  The Inspector considered 
the Application, the Objection and the Applicants’ response to the Objections and 
deemed that a non-statutory public inquiry would be necessary to assess the 
evidence.  The inquiry was held over the course of six days in June and October 
2014 and the Inspector’s report is contained at Appendix 5.  The Applicants and 
Objector were given the opportunity to comment on the Inspector’s report and their 
responses can be found at Appendix 6 and Appendix 7.  It now falls to the 
Committee to determine the Application on behalf of the Authority. 
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5. STATUTORY TEST 

5.1 The statutory test under consideration is set out in section 15(2) of the 2006 Act, 
which states that; “�a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful sports and 
pastimes on the land for a period of at least 20 years; and they continue to do so at 
the time of the application”.   

5.2 The Authority can only consider whether the legislative test set out in the 2006 Act 
has been met.  The Authority cannot take into account whether registration is 
deemed desirable nor what may or may not happen to the land in the future.  

5.3 Significant number of inhabitants.  The Inspector assesses the issue of whether 
the Application Land was used by a ‘significant number of inhabitants’ in 
paragraphs 470 to 474 of his report.  Although the Applicants have stated that the 
evidence demonstrates that at least 25% of residents have used the Application 
Land, an assessment of the frequency and quality of use shows that use has not 
been by a significant number of inhabitants.  Paragraph 474 of the Inspector’s 
Report states that ‘evidence showed that on a the balance of probability the level of 
use was such that it could not be said that throughout the 20 year period a 
significant number of local inhabitants used the Land to such an extent to support 
the Application’. 

5.4 The inhabitants of any locality, or of any neighbourhood within a locality.  The 
Inspector assesses the issue of whether the users are the inhabitants of a 
‘neighbourhood within a locality’ in paragraphs 462 to 469 of his report.  Although, 
the neighbourhood of Greyfield has grown significantly throughout the relevant 
period, the Inspector notes at paragraph 468 of his report that the ‘essential 
characteristics of the neighbourhood did not change to any significant extent.’  
Greyfield is deemed to be a neighbourhood within the meaning of the 2006 Act. 

5.5 Lawful sports and pastimes on the land.  The Inspector assesses the issue of 
whether the Application Land was used for ‘lawful sports and pastimes’ in 
paragraphs 475 to 478 of his report.  Some of the activities, such as maintaining 
hedges, do not constitute qualifying use and other activities, such as fruit picking, 
are only carried out on a seasonal basis.  Paragraph 478 of the Inspector’s Report 
states that ‘Thus it cannot be said that on the balance of probability the Applicants 
have demonstrated that there was a sufficient level of use for lawful sports and 
pastimes by local inhabitants.’ 

 
  5.6 A period of at least 20 years.  The Inspector assesses the issue of whether the 

Application Land was used for ‘a period of at least 20 years’ in paragraphs 479 to 
480 of his report.  The evidence demonstrates that use temporarily ceased in 2001 
during the Foot and Mouth outbreak.  There was not a statutory closure relating to 
the Application Land, as would be required for a Section 15(6) Exemption, and use 
did not therefore extend across the whole relevant period between 19 July 1993 
and 19 July 2013.  Paragraph 478 of the Inspector’s Report states that ‘�the 
Applicants cannot demonstrate that they used the Land for TVG purposes 
throughout the entire 20 year period and therefore as a matter of law the Application 
must be rejected on this basis alone.’ 
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5.7 Conclusion.  The Application fails to fulfil elements of the statutory test for 
registration of the Application Land as set out under section 15(2) of the 2006 Act 
and paragraph 483 of the Inspector’s report states that consequently there are 
‘insurmountable obstacles to registration.’  The Committee is recommended to 
refuse the Application and not register the Application Land as TVG.   

 

6 RISK MANAGEMENT 

6.1 A risk assessment related to the issue and recommendations has been undertaken, 
in compliance with the Authority’s decision making risk management guidance. 

 
7. EQUALITIES 

7.1 A proportionate equalities impact assessment has not been carried out as the 
Application must be considered solely in relation to the test set out in the 2006 Act. 

   

8. CONSULTATION 

8.1 Ward Councillor; Cabinet Member; Other B&NES Services; Service Users; Local 
Residents; Community Interest Groups; Monitoring Officer 

8.2 Extensive consultation was carried out as detailed in paragraph 4.4 above. 

 

9. ISSUES TO CONSIDER IN REACHING THE DECISION 

9.1 Legal Considerations; as detailed in paragraphs 5.1 and 5.2 above. 

 

10. ADVICE SOUGHT 

10.1 The Authority’s Monitoring Officer (Head of Legal and Democratic Services, Council 
Solicitor and Monitoring Officer) and Section 151 Officer (Divisional Director - 
Finance) have had the opportunity to input to this report and have cleared it for 
publication. 

 

Contact person  Graeme Stark, Senior Officer: Public Rights of Way 

Background 
papers 

Robin Candy’s Fields TVG case file 

Evidence submitted by Applicants and Objector 

Please contact the report author if you need to access this report in an 
alternative format 
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Application for the registration of land as a new town or village green 

 

Of land described as Robin Candy’s Fields 

 

Under s15 of the Commons Act 2006 

 

Objection by J E Sheppard & Sons (Sawmills) 

 

 

 

 

______________________________ 

 

OBJECTOR’S COMMENTS 

ON INSPECTOR’S REPORT 

______________________________ 

 

 

 

 

1. These comments are provided on behalf of the objecting landowner in accordance 

with the email from Graeme Stark dated 20 April 2015.   

 

2. The landowner supports the recommendation of the Inspector in his report dated 

8 April 2015 (“IR”), together with the conclusion that the application faces 

“insurmountable obstacles to registration”. 

 

3. Whilst in IR482 the position is summarised as providing two reasons to reject the 

application, it is apparent from the body of the report that the first reason in fact 

contains two distinct points.  There are therefore, on the Inspector’s findings, three 

freestanding reasons why the application must be refused.  The Inspector is clear that 

there are three separate bases for rejecting the application (IR474, 478, 480).   

 

4. These three reasons reflect the three points noted at IR460 (1), (3) and (4).  They 

were: 

 

(a) the level of use was such that it could not be said that throughout the 20 year 

period a significant number of local inhabitants used the land (IR474); 
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(b) the Applicants have not demonstrated that there was a sufficient level of use for 

lawful sports and pastimes by local inhabitants (IR478); 

 

(c) any use of the land ceased for a lengthy period sufficient to prevent registration, 

so the Applicants cannot demonstrate use throughout the entire 20 year period 

(IR479-480).   

 

5. In light of his conclusions, the Inspector did not feel it necessary to reach a conclusion 

on the point in IR 460(2), namely whether such use as was made of the land was as of 

right (IR481).  The landowner took a number of points relating to as of right use, as 

summarised in paragraph 233 of its closing submissions dated 23 October 2014:
1
 

 

a. contentious use due to challenges during Mr Candy’s period of farming with 

cattle; 

 

b. forcible use where users climbed over fences, hurdles or the like to gain access 

to the land; 

 

c. the stealthy use made by people who accessed the land from gates in their 

boundaries; 

 

d. the (limited) permissive use of the land allowed by Mr Candy.   

 

6. The evidential and legal basis for these objections is set out in the landowner’s closing 

submissions.
2
  In his report, the Inspector clearly found some facts to be as the 

landowner contended (IR474).  The Inspector found in particular that Mr Candy did 

challenge recreational use of the land (IR473).  Otherwise, the landowner’s 

submissions were not addressed by the Inspector.   

 

7. The landowner maintains that these points, and in particular the contentious use due to 

challenges during Mr Candy’s period of farming with cattle, are correct and would be 

���������������������������������������� �������������������
1
 See also the landowner’s legal submissions dated 3 June 2014 at paras 4-9 and the landowner’s opening 

statement dated 17 June 2014 at paras 4-6.   
2
 See eg the landowner’s closing submissions dated 23 October 2014 at paras 67-68, 106, 114 and 153.   
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enough by themselves to provide a further freestanding reason to reject the 

application.   

 

8. In addition, the Inspector did not reach a conclusion on the landowner’s submission 

that the interruptions to continuous use when the fields were subject to strip grazing 

and hay growing were enough on their own to be fatal to the application.
3
  Whilst the 

Inspector plainly accepted that this strip grazing and hay cropping did occur, and did 

interfere with the use of the land (IR474), the landowner’s particular submission on 

this point was not addressed.  The landowner maintains its position that this would, on 

its own, be yet another reason that the application must fail.
4
   

 

9. On neighbourhood, whilst the Inspector took the view that “detailed reasoning was 

provided” by the landowner for its submission that the claimed neighbourhood was 

not a qualifying neighbourhood for the purposes of s15 of the 2006 Act (IR464), he 

ultimately concluded that the neighbourhood requirement was satisfied (IR469).   

 

10. The Inspector did, however, conclude that the landowner had “raised a number of 

significant points” (IR467), in relation to one of which the Inspector acknowledged 

“the force in the argument” (IR468).  The landowner maintains that its submissions on 

neighbourhood were correct,
5
 although, on the basis of the Inspector’s 

recommendation, that makes no difference to the need to reject the application. 

 

11. If the Council is minded to do anything other than reject the application, it will be 

necessary for it to address and decide the issues in the landowner’s evidence and 

submissions which the Inspector did not feel it necessary to address.  That will require 

separate and comprehensive legal advice, in addition to what is said in the Inspector’s 

report.  The Council could not lawfully disagree with the Inspector’s recommendation 

without grappling with the issues the Inspector left open.   

 

���������������������������������������� �������������������
3
 Paragraph 233(b) of the landowner’s closing submissions dated 23 October 2014.   

4
 See para 22 of the landowner’s opening statement dated 17 June 2014, and the landowner’s closing 

submissions dated 23 October 2014 at paras 39-41, 45, 78-79, 98, 233(b).   
5
 See the landowner’s legal submissions at paras 19-29, the landowner’s opening statement at paras 24-26 and 

the landowner’s closing submissions at paras 199-232. 
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12. The Inspector found three separate and freestanding reasons why the application had 

to fail.  There are others the Inspector did not find it necessary to consider.  It is plain 

from the Inspector’s report, let alone the landowner’s evidence and submissions, that 

the Council cannot lawfully register this land as a village green.  The application must 

be rejected.  The Council is respectfully asked to so determine.   

 

 

RICHARD HONEY 

 

29 May 2015  
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Bath & North East Somerset Council 
 

MEETING: Regulatory (Access) Committee 

MEETING 
DATE: 

30 July 2015 

TITLE: Holy Trinity Church DMMO Investigation 

WARD: Chew Valley North 

AN OPEN PUBLIC ITEM 

List of attachments to this report: 

Appendix 1  –   

Appendix 2  –   

Appendix 3  –   

Appendix 4  –   

Plan 

Photographs 

Section 53 of the Wildlife and Countryside Act 1981 

Consultation Responses 

 
 

1. THE ISSUE 

1.1 The Regulatory (Access) Committee (“the Committee”) resolved that officers should 
investigate whether unrecorded public rights exist over a route to the south of Holy 
Trinity Church in Norton Malreward.  An investigation has been carried out and it now 
falls to the Committee to determine whether a Definitive Map Modification Order 
(“DMMO”) should be made to modify the Definitive Map and Statement (“the DM&S”) 
based upon the evidence discovered. 

2. RECOMMENDATION 

2.1 The Committee is recommended to resolve that a DMMO should not be made to 
record additional public rights to the south of Holy Trinity Church on the DM&S. 

3. FINANCIAL IMPLICATIONS 

3.1 Financial implications are not a relevant consideration which may be taken into 
account under the provision of the Wildlife and Countryside Act 1981 (“the 1981 
Act”).   

4. THE REPORT 

4.1 The Authority is under a legal duty to keep the DM&S under continuous review under 
the 1981 Act. 

Agenda Item 9
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4.2 On 30 May 2012, the Committee considered an application to delete bridleway 

CL15/11 at Manor Farm, Norton Malreward from the DM&S.  The Committee 
resolved that a DMMO should be made to delete the section of bridleway CL15/11 
commencing from a junction with restricted byway CL15/11 and continuing to a 
junction with public footpath CL15/2.  Consequently, on 18 September 2012 the Bath 
and North East Somerset Council (CL15/11, Manor Farm, Norton Malreward) (No. 2) 
Definitive Map Modification Order 2012 (“Order No. 2”) was made.   

 
4.3 On 30 May 2012, the Committee at the same meeting also resolved that a DMMO 

should not be made to delete the remainder of bridleway CL15/11 between a junction 
with public footpath CL15/2 and the parish boundary.  The junction with public 
footpath CL15/2 is not a point of common resort for horseriders and it is therefore 
highly unlikely that the public bridleway rights terminate at this location.  
Consequently, the Committee asked officers to carry out an investigation to 
determine whether the public bridleway rights continue to the south of Holy Trinity 
Church.  The results of this investigation were presented to the Committee in 
December 2012 and the Committee resolved to defer a decision until after Order 
No.2 had been formally determined by the Secretary of State; on 15 January 2015, 
the Secretary of State declined to confirm Order No.2. 

 
4.4 The route under investigation commences from a metal field gate with an adjacent 

narrow gap and a junction with a Class 4 Road at grid reference ST 6029 6507 (Point 
A on the plan contained at Appendix 1 (“the Plan”)).  The route continues in a 
generally southeasterly direction for approximately 65 metres to a wooden kissing 
gate, an adjacent metal field gate and a junction with public footpath CL15/2 at grid 
reference ST 6035 6503 (Point B on the Plan).  The route turns in a generally north 
easterly direction over public footpath CL15/2 for approximately 80 metres to a 
junction with public bridleway CL15/11 (Point C on the Plan).  The majority of the 
route runs to the south of Holy Trinity Church and is hereafter referred to as “the 
Investigation Route”. 

 
4.5 The metal field gates at grid reference ST 6029 6507 (Point A on the Plan) and grid 

reference ST 6035 6503 (Point B on the Plan) have been padlocked during most site 
visits carried out by officers and both field gates have signs attached to them stating: 
“Private No public right of way”.  Photographs of the Investigation Route can be 
found at Appendix 2. 

 
4.6 The section of the Investigation Route between points A and B on the Plan is not 

currently recorded on the DM&S.  If the Committee considers that on the balance of 
probabilities a presumption has been raised that this section of the Investigation 
Route has been dedicated as a public bridleway  then a DMMO should be made 
pursuant to section 53(3)(b) of the 1981 Act.  Alternatively, if evidence has been 
discovered which shows that a public bridleway subsists or is reasonably alleged to 
subsist over this section of the Investigation Route then a DMMO should be made 
pursuant to section 53(3)(c)(i) of the 1981 Act.   

 
4.7 The section of the Investigation Route between points B and C on the Plan is 

currently recorded on the DM&S as part of public footpath CL15/2.  If the Committee 
considers that on the balance of probabilities a presumption has been raised that this 
section of the Investigation Route has been dedicated as a public bridleway  then a 
DMMO should be made pursuant to section 53(3)(b) of the 1981 Act.  Alternatively, if 
evidence has been discovered which on the balance of probabilities shows that this 
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section of the Investigation Route should be shown as a public bridleway then a 
DMMO should be made pursuant to section 53(3)(c)(ii) of the 1981 Act.  Section 53 
of the 1981 Act, as amended, is reproduced at Appendix 3. 

 

4.8 The Authority’s Senior Officer: Public Rights of Way has examined all the available 
evidence which is available to the Authority, which is held at the Somerset Heritage 
Centre (“SHC”) in Taunton and which has been submitted by consultees.   

 
4.9 The section of the Investigation Route between points B and C on the Plan is shown 

by a solid black line on the Parish Survey Map which was produced by Norton 
Malreward Parish Council in preparing for the production of the DM&S.  The 
associated survey card, dated 15 October 1950, describes this section as follows; 
“Eproceed through field to wooden stile at Church, continue around the wall and 
over stone stile at rear of ChurchE”  The path is identified as number ‘2’ and as a 
public footpath.  This section of the Investigation Route is shown by a solid purple 
line on the Draft, Provisional and Definitive Maps.  The Definitive Statement 
describes this section as follows; “Ethrough field to wooden stile at the Church.  It 
runs around the wall and over the stone stile at the rear of the ChurchE”  The path is 
identified as ‘CL15/2’ and again as a public footpath.  

 
4.10 The section of the Investigation Route between points A and B on the Plan is not 

shown or referred to in the Parish Survey, Draft Map, Provisional Map or Definitive 
Map and Statement.  The DM&S records therefore show that the section of the 
Investigation Route between points B and C on the Plan was at least a public 
footpath but they do not provide any evidence regarding the section of the 
Investigation Route between points A and B on the Plan.  

 
4.11 The 1809 2” Edition Ordnance Survey (“OS”) Surveyor’s Map delineates the 

Investigation Route by parallel pecked black lines to the south of a church, the 1903 
6” Edition OS Map delineates the section of the Investigation Route between points B 
and C on the Plan by a solid and a parallel pecked black line to the south of Holy 
Trinity Church and the 1958 1:2500 Edition OS Map depicts a route to the south of 
‘Holy Trinity Church (C of E)’ by parallel pecked lines.  These OS maps provide 
evidence of the physical existence of these respective sections of the Investigation 
Route but these OS maps do not provide any evidence regarding the existence or 
otherwise of public rights. Additionally, the 1830 1” Edition OS Map and the 1986 
1:2500 OS Map do not show any section of the Investigation Route.  

 
4.12 A ‘Sale Particulars Plan’ (copy held by the Authority) which was produced when the 

buildings and a number of the fields which formed part of Manor Farm were sold in 
1992 show the section of the Investigation Route between points A and B on the Plan 
delineated by a shaded area within ‘Lot 7’ and the majority of the section of the 
Investigation Route between points B and C on the Plan is delineated by a hatched 
area within ‘Lot 10’.  The Sale Particulars Plan is signed by the vendor and dated 18 
July 1992; however, the plan does not contain a key to explain the meaning of the 
shaded and hatched areas.  This Sale Particulars Plan suggests that almost the 
whole section of the Investigation Route between points A and C on the Plan 
physically existed in 1992 but does not provide any evidence of public rights. 
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4.13 The following documents which relate to the Investigation Route, or land adjacent to 
the Investigation Route, do not provide evidence of either the physical existence of 
the Investigation Route or whether the Investigation Route was a public bridleway:   

• ‘Langton Estate Survey’ dated 1693 (SHC Ref: DD\GL/118),   

• ‘Norton Malreward, etc., deeds’ dated 1718-1799 (SHC Ref: DD\X\BROC/1),  

• ‘Day and Masters’ Map’ dated 1782 (SHC Ref: D\B\wsm/38/6),  

• ‘Norton Malreward Tithe Map and Tithe Award’ dated c.1840 (SHC Refs: 
D\D/Rt/A/78 and D\D/Rt/M/78),  

• ‘North Somerset Railway and Branches plans’ dated 1860 (SHC Ref: 
Q/RUP/273b),  

• ‘Chew Valley Tramway plans’ dated 1861 (SHC Ref: Q/RUP/275),  

• ‘Vestry Minute Book’ dated 1861 (copy provided by a consultee and held by the 
Authority)  

• ‘Bristol and North Somerset Railway plans’ dated 1862 (SHC Ref: Q/RUP/285),  

• ‘Bristol and London Railway plans’ dated 1882 (SHC Ref: Q/RUP/402),  

• ‘South Western Junction Railway plans’ dated 1886 (SHC Ref: Q/RUP/420),  

• ‘Finance (1909-1910) Act 1910 documents’ dated 1910-1914 (SHC Ref: 
DD\IR\W\413. The National Archives Ref: IR128\2\31),  

• ‘Highway Authority Records’ dated 1930 (held by the Authority),  

• ‘Bartholomew’s map’ dated 1945,  

• ‘List of Streets’ dated 2012 (held by the Authority). 
 
4.14 Consultee 3, who is the daughter of  the previous landowner, has stated that the two 

metal field gates referred to in paragraph 4.5 above were erected and locked in 1992 
(see Appendix 4) and the Authority is not in receipt of any user evidence relating to 
the Investigation Route.  

 
4.15 Furthermore, the Inspector’s report in respect of Order No. 2 states that the evidence 

is not of such substance to show that public bridleway CL15/11 “�should in fact 
have gone to the south of the church...” 

 
4.16 The evidence detailed in paragraphs 4.9 to 4.14 above does not demonstrate that a 

public bridleway subsists or can be reasonably alleged to subsist over the section of 
the Investigation Route between point A and B on the Plan.  Furthermore, on the 
balance of probabilities the evidence does not demonstrate that any section of the 
Investigation Route should be recorded on the DM&S as a public bridleway.  A 
DMMO should therefore not be made to modify the DM&S in respect of the 
Investigation Route. 

 

5. RISK MANAGEMENT 

5.1 A risk assessment related to the issue and recommendations has been undertaken, 
in compliance with the Authority’s decision making risk management guidance. 

6. EQUALITIES 

6.1 An Equalities Impact Assessment has not been completed because the impact upon 
equalities is not a consideration which may be taken into account under the provision 
of the 1981 Act. 
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7. CONSULTATION 

7.1 The Authority wrote to the affected landowner and adjacent landowners, national and 
local user groups, Norton Malreward Parish Council and the Ward Councillor.  
Consultees were invited to submit any evidence or comments they had within a six 
week period.  Copies of the responses received can be found at Appendix 4.   

8. ISSUES TO CONSIDER IN REACHING THE DECISION 

8.1 The Authority’s decision as to whether a DMMO should be made to record the 
Investigation Route as a public bridleway must be based solely on the available 
evidence which indicates whether or not a public right of way exists.  The Authority 
cannot take into consideration the desirability or suitability of the Investigation Route. 
The 1981 Act does not permit personal considerations to be taken into account.  

9. ADVICE SOUGHT 

9.1 The Authority's Monitoring Officer (Head of Legal & Democratic Services, Council 
Solicitor and Monitoring Officer) and Section 151 Officer (Divisional Director - 
Finance) have had the opportunity to input to this report and have cleared it for 
publication. 

Contact person  Graeme Stark, Senior Officer: Public Rights of Way 
(Telephone 01225 477650) 

Please contact the report author if you need to access this report in an 
alternative format 
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Appendix 1

Reproduced from the Ordnance Survey mapping with the permission of the Controller of Her Majesty's Stationery Office © Crown Copyright.
Unauthorised reproduction infringes Crown copyright and may lead to prosecution or civil proceedings.

License number 100023334
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PHOTOGRAPHS 
 

Approximate alignment of Application Route delineated by red dots 
  

 
Fig. 1: From grid reference ST 6029 6507 (Point A on the Plan) looking 
southeast. 
 

 
Fig. 2: From grid reference ST 6035 6503 (Point B on the Plan) looking 
northeast. 
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SECTION 53 OF THE WILDLIFE AND COUNTRYSIDE ACT 1981, as amended 

 

53  Duty to keep definitive map and statement under continuous review. 

(1) In this Part “definitive map and statement”, in relation to any area, means, subject to section 

57(3) and 57A(1)—  

(a)  the latest revised map and statement prepared in definitive form for that area under 

section 33 of the 1949 Act; or  

(b)  where no such map and statement have been so prepared, the original definitive map 

and statement prepared for that area under section 32 of that Act; or  

(c)  where no such map and statement have been so prepared, the map and statement 

prepared for that area under section 55(3).  

(2) As regards every definitive map and statement, the surveying authority shall—  

(a)  as soon as reasonably practicable after the commencement date, by order make such 

modifications to the map and statement as appear to them to be requisite in 

consequence of the occurrence, before that date, of any of the events specified in 

subsection (3); and  

(b)  as from that date, keep the map and statement under continuous review and as soon 

as reasonably practicable after the occurrence, on or after that date, of any of those 

events, by order make such modifications to the map and statement as appear to them 

to be requisite in consequence of the occurrence of that event.  

(3) The events referred to in subsection (2) are as follows—  

(a) the coming into operation of any enactment or instrument, or any other event, 

whereby—  

(i)  a highway shown or required to be shown in the map and statement has been 

authorised to be stopped up, diverted, widened or extended;  

(ii)  a highway shown or required to be shown in the map and statement as a highway 

of a particular description has ceased to be a highway of that description; or  

(iii)  a new right of way has been created over land in the area to which the map 

relates, being a right of way such that the land over which the right subsists is a 

public path or a restricted byway;  

(b)  the expiration, in relation to any way in the area to which the map relates, of any period 

such that the enjoyment by the public of the way during that period raises a 

presumption that the way has been dedicated as a public path or restricted byway;  

(c)  the discovery by the authority of evidence which (when considered with all other 

relevant evidence available to them) shows—  

(i)  that a right of way which is not shown in the map and statement subsists or is 

reasonably alleged to subsist over land in the area to which the map relates, being 

a right of way such that the land over which the right subsists is a public path, a 

restricted byway or, subject to section 54A, a byway open to all traffic;  

Appendix 3 
Section 53 of the 1981 Act 
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(ii)  that a highway shown in the map and statement as a highway of a particular 

description ought to be there shown as a highway of a different description; or  

(iii)  that there is no public right of way over land shown in the map and statement as a 

highway of any description, or any other particulars contained in the map and 

statement require modification.  

(4)  The modifications which may be made by an order under subsection (2) shall include the 

addition to the statement of particulars as to—  

(a)  the position and width of any public path, restricted byway or byway open to all traffic 

which is or is to be shown on the map; and  

(b)  any limitations or conditions affecting the public right of way thereover.  

(4A)Subsection (4B) applies to evidence which, when considered with all other relevant 

evidence available to the surveying authority, shows as respects a way shown in a 

definitive map and statement as a restricted byway that the public have, and had 

immediately before the commencement of section 47 of the Countryside and Rights of Way 

Act 2000, a right of way for vehicular and all other kinds of traffic over that way.  

(4B)For the purposes of subsection (3)(c)(ii), such evidence is evidence which, when so 

considered, shows that the way concerned ought, subject to section 54A, to be shown in 

the definitive map and statement as a byway open to all traffic.  

(5)  Any person may apply to the authority for an order under subsection (2) which makes such 

modifications as appear to the authority to be requisite in consequence of the occurrence of 

one or more events falling within paragraph (b) or (c) of subsection (3); and the provisions 

of Schedule 14 shall have effect as to the making and determination of applications under 

this subsection.  

(5A)Evidence to which subsection (4B) applies on the commencement of section 47 of the 

Countryside and Rights of Way Act 2000 shall for the purposes of subsection (5) and any 

application made under it be treated as not having been discovered by the surveying 

authority before the commencement of that section. 

(6)  Orders under subsection (2) which make only such modifications as appear to the authority 

to be requisite in consequence of the occurrence of one or more events falling within 

paragraph (a) of subsection (3) shall take effect on their being made; and the provisions of 

Schedule 15 shall have effect as to the making, validity and date of coming into operation of 

other orders under subsection (2). 
 

Page 204



CONSULTATION RESPONSES 
 

CONSULTEE 1 
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CONSULTEE 2; ANN FAY, BRITISH HORSE SOCIETY 
 

 

 

 
 

CONSULTEE 3; NORTON MALREWARD PARISH COUNCIL 
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CONSULTEE 3; DAUGHTER OF PREVIOUS LANDOWNER 
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CONSULTEE 4; CLLR HANNEY, WARD MEMBER FOR CHEW VALLEY NORTH 
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